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WASHINGTON, D.C. 20463 CELA

FIRST GENERAL COUNSEL’S REPORT

MUR: 6415

DATE COMPLAINT FILED: 10/29/2010
DATE OF NOTIFICATION: 11/4/2010
LAST RESPONSE RECEIVED: 11123/2010
DATE ACTIVATED: 6/1/2011

EXPIRATION OF SOL: 9/30/2015 (sarliost),

10/21/2015 (latest)
COMPLAINANT: Betty Breck
RESPONDENTS: Kristi for Congress and Ted Hustead,
in his official capacity as treasurer
Kristi Lynn Noem
RELEVANT STATUTES 2US.C. §441d
AND REGULATIONS: 11CF.R. §110.11
INTERNAL REPORTS CHECKED: - Disclosare Reports
FEDERAL AGENCIES CHECKED: None
L. INTRODUCTION

This matter concerns allegations that Kriéti Lynn Noem and her principal campaign
committee, Kristi for Congress and Ted Hustead, in his official capacity as treasurer (“the
Committee™), faited ie inclurle a discleimer an one of two visually distihet messages (ane
positive and one negative) that appear next to one another on the same page of & newspaper
advertisement. See Attachment 1. The Committee states that it paid for the full-page newspaper
ad space as a single advertisement, and that the clear and conspicuous disclaimer on one of the

two messages applies to the whole page.
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While there is a clear and conspicuous disclaimer as to one of the two messages, the
design of the ad makes it unclear as to whether it is one ad or two ads. Accordingly, readers may
be confused as to who paid for the second message. Because the ad space appears to consist of
two separate messages, the placement of the disclaimer in the message at the top of the ad space
is not “ciear and conspicuous” and could be easily overlooked with regard to the message at the
bottorn of the ad spece and thus vlolates the Federal Blection Campaign Act of 1971, &s amended
(“the Act”), acul Comanission regulations. See 2 U.S.C.-§ 441dued 11 CF.R. § 110.11.

IL  FACTUAL AND LEGAL ANALVSIS

A. Facts

The Complaint states that on September 30, 2010 and October 21, 2010, Respondents
placed “what appeared to be two political ads on one page . . . in the major South Dakota
newspapers.” Complaintat 1.

The message at the top of the page, which consumes two-thirds of the ad space, is placed
on a white background with black text. See id. Exh. A. It contains a picture of Ms. Noem on her
ranch and is entitled, “South Dakota has one voice in Congress. It needs to be speaking for you.”
Id. In this message, Ms. Noem promises to vote to “[IJower the national delit,” “[v]ote against
wan2ili] spending,” “[r]epeal governmi=t mandatad h=alth oare,” “{w]ark every day to aceate
jobs,” and not vate “to maks Nancy Pelosi Speakor.” Id The Committae’s campaign logo, weh
address, and a disclaimer that states, “Paid for by Kristi for Congress,” enclosed within a
separate box, appear at the bottom of this message. See id

The message ori the bottom third of the ad space is separated from the first message by a
solid black border and consists of a black backgroimd with white text. See id. It contains a

picture of President Obama and is entitled, “Washington is Broken,” citing “[flewer jobs,”
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“[glovernment-run health care,” “{w]asteful spending,” and “[p]utting special interests ahead of
small businesses.” /d The message concludes, “The truth is we don’t have a voice in Congress
riéht now, just a rubber stamp for the Obama-Pelosi big government agenda[.]” Id. Unlike the
larger message at the top of the ad space, this message does not include a separate disclaimer or
any other identifying information such as a campaign logo or web address. See id

The Comiplaint asserts that the ad space consists of “two distinct and sepasate bozes,
totally sepamste physically, amd campletely arconmected an the page,” as evitdenced by Bomirrs
that enzlose both messages, distinct cantent, and opposing codar scheszes for the kaokgrounds
and texts. /d at 1. While the Complaint acknowledges that the message at the top of the ad
space includes a proper disclaimer, it also asserts that “[t]he disclaimer is at the bottom center of
this ad, mdncatmg the end of that ad. The arrangement on the page clearly indicates that only the
top box ad was paid for by Noem.” Jd

The Complaint and Response indicate that the Committee purchased the ad space from
the South Dakota Newspaper Association (“SDNA™), and provided both messages as “one full-
page, camera-ready ad.™ Id at2. See also Response at 1. The Response asserts that because
the Committee paid for the ad space s one block, the disclaimer applies to both messages and
the “[a]dvurtitement eompletely emi fully oompliss with afi fedwral law ond FEC mogultitivems
with respect te printerd disolaimers.” Response at 2.

! A review of the Committee’s disclosure reports, however, does not reflect any payments to SDNA, or for
newspaper advertising costs. The costs may be related to other disbursements for “media production,” or may be
part of unitemized consultant fees. Accordingly, the Committee’s expenditures for the ad campaign remain
unknown.
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B. Analysis

All public communications made by a political committee must include disclaimers.
2US.C. §441d(a)(1); 11 C.F.R. § 110.11(a)(1). In this matter, the ad constitutes a “public
communication” because it is a communication “by means of . . . newspaper,” and requires a
disclaimer because Ms. Noem’s principal campaign committee produced and disttibuted it.? See
2US.C. § 441d(a)(1); 11 C.F.R. § 110.11(=)(1).

For printed conmmnications, the Act and Cammission regulations specify that the
disclaimer be of sufficient type sire to be clearly readable, be coxtdined in a printed bax set apart
from the other contents of the communications, and be printed with a reasanable degree of calor
contrast between the background and printed statement. 2 U.S.C. § 441d(c)(1)-(3); 11 C.F.R. §
110.11(c)(2)(i)-(iii). The Commission’s regulations also specify that a disclaimer notice must be
“presented in a clear and conspicuous manner.” 11 C.F.R. § 110.11(c)(1). A disclaimer is not
“clear and conspicuous” if the print is “difficult to read” or if the placement is “easily
overlooked.” 11 C.F.R. § 110.11(cX1).

Here, however, the placement of the disclaimer in the message at the top of the ad space
is not “clear and conspicuous” as to who paid for and anthorized the message at the bottom of the
ad space. Because the ad spsem agmenrs to cantain two scpaestc mewmnges, a viewer wouhl lnve
difficulty concluding that tire Committee paid for amd authodzed aath mossages besxuse

2 A “public communication,” includes any communication “by means of any broadcast, cable', or satellite
cornmunication, newspaper, magazine, outdoor advertising facility, mass mailing, or telephone bank to the general
public, or any other form of general public political advertising.” 11 C.F.R. § 100.26.

3 See FEC Form 1, Amended Statement of Organization (Apr. 5, 2011), http://query.nictusa.com/pdf/034/
11930588034/11930588034.pdf#navpanes=0 (designating Kristi for Congress as Ms. Noem"s principal campaign
committee).
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1) they appear in separate, self-contained spaces with opposing grapﬁic designs separated by
borders thét frame their content; 2) convey one message about Ms. Noem and another
contrasting message about President Obama and Speaker Pelosi; and 3) fail to include
identifying information in the message at the bottom of the ad space that associates it with the
Committee.

Respondents maintain that the ad submitted on one page and apparently printed and
distributed aa sueit, dawn not requiee more thaa one dinzlaimer Imcm it ggves tim puiatic an
indivation, at least, as to wha many have sponsored the message &t ths bottom of the ad space, so
that the idantity of that spo.'lsor.is not completely unknown. Both messages also share a comman
theme — criticism of the political culture in Washington, D.C. and the federal government —
which could indicate to the public that the same group may have sponsored both messages.*
Nevertheless, it is not hnmediafely apparent that the messages are part of a single advertisement
because the absence of a disclaimer in the message at the bottom of the ad space opens questions
as to whether it comes from the same source as the message at the top of the ad space.

Finally, while the message at the top of the ad space would, sﬁn&ng alone, lead the
viewer to concitude that Ms. Noem and her Comuzitte: are responisible fer the message, no
similar identifying inforiaatian can lead 10 the sexne coneduvsion for the massage at tes bettnra of
the od space because it makes no reference to Ms. Noem ox har Camamittes. See MUR 6278
(Joyce B. Segers) General Counsel’s Report at 2 (dismissing allegations that respondent failed to
include proper disclaimers for its website and flyers because “the public could reasonably

4 Indeed, the Committee appears to have modified the ad in an online version that climinates the borders previously
separating the messsges and applies u black printed border fhat encloses both rmesmages within the same spacs.
Further, a banner that states, “Vote Tuesday Nov. 2,” at the bottom-right hand side of the first advertisement touches
the top of the second advertisement, thus arguably linking the two. Thesa efforts may demonstrate the Committee’s
acknowledgement that there is some ambiguity as to whether the disclaimer also appliests the message at the
bottom of the ad space. See Attachment 2, http://tearsheets.broadcasteronline.com/
october10/102910/plt_102910_xtra_004.pdf (Oct.29, 2010).
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discern that the [respondent] produced the information” based on identifying information like the

committee’s name, address, phone number, website, and email address).

Accordingly, for the reasons discussed above, the disclaimer in the message at the top of
the ad space is “easily overlooked™ as applied to the meséage at the bottom of the ad space.
Thus, the disclaimer is not “clear and conspicuous” and appeats to violate 2 U.S.C. § 441d and
11CFR§110.11.

The Conmnigsion’s recent practice in matters that involve disclaimer issues has been to

dismiss the enmplaint with a reminder that respondents comply with the disalairapr réquirements.

See, e.g., MUR 6316 (Pﬁdm for Congress) and MUR 6329 (Michael Grimm for Congress)
(dismissing the complaints through the Enforcement Priority System (“EPS”) for technical
violations of the disclaimer requirements where respondents also took prompt remedial action). |
Alternatively, the Commission has also dismissed violatiqn; of the disclaimer requirements but
cautioned respondents. The issue previously arose in MUR 5990 (Matt Shaner), an EPS matter
that included allegations that respondents violated the disclaimer provisions of the Act and

Commission regulations. A |

see also MUR 5990 Certification .
(dated March 12, 2009) (voting 6-0 to approve the Office’s recommendation to dismiss the

matter, send respondents a cautionary notification, and close the file).
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Subsequently, the Commission has dismissed the complaint, but issued a cautionary
notification to the respondent regarding the disclaimer requirements. See MUR 6132 (Queen
Anne’s County Democratic Central Committee) General Counsel’s Report at 2-3; MUR 6163
(Houghton County Democratic Committee) Factual and Legal Analysis at 7-8, 10; MUR 6170
(Tuscola County Democratic Committee) Factual and Legal Analysis at 6, 7-8.

Due to tlie circumstances of this matrer, including the fact that there is a disclaimer, even
if it could be vieured 1s applyinjs #» anly part of the wt, pursuit of this matt:e world not merit the
furtheer usa of Commission resoueces. See Statemenit af Palicy Regarding Commissien Acticm in
Matters at the Initial Stage in the Enforcement Process, 72 Fed. Reg. 12545, 12545-6 (Mar. 16,
2007). Accordingly, we recommend that the Commission exercise its prosecutorial discretion
and dismiss the Complaint as to allegations that Respondent Kristi for Congress violated
2US.C. §441d and 11 C.F.R. § 110.11, include a cautionary notification to the Committee
regarding the disclaimer requirements of the Act in the closing letter, and close the file. See
Heckler v. Chaney, 470 U.S. 821 (1985).

We further recommend that the Commission find no reason to believe that Respondent
Kristi Lynn Noem violated 2 U.S.C. § 441d or 11 C.F.R. § 110.11 because the Committee, which
produced and distribmteri the ad, wim respensible for the piscament of the disciuimer on its public
cominunication,
oL REGOMMENDAXIIONS

1. Dismiss the allegation that Respondent Kristi for Congress and Ted Hustead, in his
official capacity as treasurer, violated 2 U.S.C. § 441d and 11 C.F.R. § 110.11;

2. Find no reason to believe that Respondent Kristi Lynn Noem violated 2 U.S.C.
§441dand 11 C.FR. § 110.11;

3. Approve the attachad Faetral and Legal Analysis;
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4. Approve the appropriate letters;
5. Close the file.

g/30 /221

Date

Attachments 1. Newspaper ad
2. Ad (as modified online)

BY:

Christopher Hughey
Acting General Connsel

Kathleen Guith
Acting Associate General Counsel
for Enforcement

ML YRS

Mark D. Shonkwiler
Assistant General Counsel

Phillip A/ Ola;
Attorney
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